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Executive Summary 


Recent developments in higher education, 
with leading institutions starting to offer cours- 
es online, suggest that the Internet is going to 
disrupt this industry, just as it has already dis- 
rupted the music and book industries and many 
others. We are entering a period of experimen- 
tation with new business models for higher 
education, with MOOCs (massive open online 
courses) the most prominent among these. At 
this early stage, it is not clear what the final 
product will look like. But regardless of the spe- 
cific form the new industry will take, there is 
likely to be more competition, lower costs, and 
higher quality. This is great news for consumers 
of higher education. 

However, some existing institutions may fare 
badly in this transition and are likely to call for 
government support. This would happen even 
if higher education were exclusively a national 
market. But demands for government protec- 
tion will be even stronger where foreign online 
competition is hurting traditional domestic 
institutions. With education now moving on- 
line, it has become tradable across borders like 
never before. Until now, trade in education was 
fairly small in scope, limited mostly to students 


studying abroad and a few foreign branch cam- 
puses. The growth of online education will 
make international trade in higher education 
services far more common. And in response to 
this increasing trade, there are likely to be com- 
plaints about the impact of foreign competition 
on domestic institutions. 

We must resist these calls for protection. The 
great beneficiaries of the coming online revolu- 
tion in higher education are people all around 
the world looking for access to better educa- 
tional opportunities. We should embrace this 
new period of innovation in higher education, 
not try to hold it off. 

One way to promote free trade in higher edu- 
cation is with international trade agreements. 
Through these agreements, governments can 
make commitments not to discriminate against 
foreign online higher education programs. The 
past few decades have seen great progress in 
bringing down tariffs and other protectionist 
trade barriers through trade agreements. In or- 
der to bring the benefits of international com- 
petition to an important sector of the global 
economy, we should apply that same model to 
trade in higher education services. 
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Introduction 

In recent years, higher education has be- 
come increasingly globalized. More and more, 
students obtain degrees from foreign univer- 
sities, professors teach outside of their home 
countries, and universities open branch cam- 
puses abroad . 1 In many ways, the education 
system is beginning to look like other indus- 
tries, in which transnational companies are 
the norm. Nevertheless, higher education con- 
tinues to be significantly national in charac- 
ter, as most students still attend local colleges 
and universities in their home countries, often 
fairly close to where they were raised . 2 For the 
most part, despite recent trends toward more 
internationalism, supply and consumption of 
higher education services is a national affair, 
with domestic provision of education services 
dwarfing any international trade in these ser- 
vices. 

Online education is likely to change this. 
Many top universities have begun to offer 
their courses for free over the Internet, and 
the day when high-quality degrees can be 
obtained online at reasonable prices, from 
both domestic and foreign providers, seems 
to be drawing nearer. After centuries of being 
mainly a domestic service, education is now 
tradable across borders in a way that it never 
has been before. 

All of this is great news for consumers of 
education. The lack of international competi- 
tion in this sector has almost certainly led to 
higher prices and lower quality than would 
be seen in a more competitive industry . 3 As a 
comparison, there is little doubt that U.S. con- 
sumers of automobiles are much better off as 
a result of the influx of cars from Europe, Ja- 
pan, and Korea over the years. 

But there is a lurking problem: This new 
trade will be extremely disruptive, and as for- 
eign competition with traditionally domes- 
tic institutions grows, the conditions are ripe 
for protectionism. Experience in other in- 
dustries suggests that one response to online 
education is likely to be calls for “protection” 
from new foreign competitors. And given the 
extensive regulation and governmental role 


in the education sector, it may be relatively 
easy for governments to interfere with for- 
eign online universities under the guise of 
normal regulation . 4 

This paper argues that the coming revolu- 
tion of cross-border trade in education has 
enormous benefits, and governments should 
resist protectionist demands that will slow 
progress. The emergence of more opportuni- 
ties for trade in higher education should not 
be undermined by protectionist trade barri- 
ers. In this regard, international trade law can 
help to ensure that there is free trade in higher 
education: Governments should agree now on 
international rules to liberalize trade in online 
higher education services in order to prevent 
protection from rising up even before the on- 
line education industry has a chance to start. 

Previous efforts to liberalize higher edu- 
cation were undertaken at the start of the 
Doha Round of negotiations at the World 
Trade Organization (WTO). But little prog- 
ress was made, and the Round itself even- 
tually went dormant. However, trade talks 
on services are currently underway as part 
of the Trans Pacific Partnership talks and 
through a new initiative at the WTO. Given 
the important changes going on in online 
education, this is the perfect time to push 
for free trade rules in this area. 

The Traditional Higher 
Education Model 

Most people reading this paper have 
some experience with higher education. 
They have almost certainly been to college 
and probably have a graduate degree of 
some kind (and possibly multiple degrees). 
As a result, readers will have a good sense of 
what this experience involves. 

During the middle ages, the higher edu- 
cation sector enjoyed a relatively high level 
of international mobility. This was due to 
a number of factors: There were only a few 
universities, so aspiring scholars had to 
travel in order to attend; there were special 
privileges for traveling scholars; and finan- 
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cial assistance was available, sometimes in 
the form of food and lodging. 5 

Over time, though, as educational oppor- 
tunities expanded and university attendance 
became more common, certain patterns and 
habits developed. For many, if not most, peo- 
ple, college became simply another step in 
the development and learning process. It was 
usually done nearby, and it “bundled” several 
different features together: (1) the curricu- 
lum, involving “mastery of specific knowledge 
and development of more general reasoning, 
analytical, and communication skills”; (2) a 
network of friends, contacts, and experience 
gained from various activities; (3) the “signal- 
ing process” of attending a prestigious college; 
and (4) the “college experience.” 6 Together, 
this bundle of components is what college stu- 
dents (and their parents) pay for. 

This experience takes place in a “bricks 
and mortar” setting. The particular charac- 
ter of the buildings may vary. It may be near 
a bucolic countryside, or it may be in an ur- 
ban high-rise. But higher education usually 
means spending considerable time in a spe- 
cific location, in close physical proximity to 
fellow students and professors. 

One characteristic of this traditional 
model is that it is not easily tradable across 
borders. To be sure, students can study 
abroad, teachers can teach abroad, and col- 
leges can set up foreign campuses. But these 
possibilities remain the exception, rather 
than the norm. The higher education expe- 
rience is primarily national in nature. This 
is largely due to language and cultural bar- 
riers, as well as a desire to maintain physical 
proximity to family and friends. 

The lack of international trade in these 
services has some unfortunate consequences, 
including rising prices and lower quality than 
would otherwise be the case. Comparing the 
price levels of tradable goods and nontradable 
services offers a stark contrast. Over the past 
10 years, easily tradable goods have seen prices 
fall considerably. By contrast, for difficult-to- 
trade services, prices have gone up a lot. For 
example, television prices have fallen by 74 per- 
cent and toys by 36.8 percent. But hospital ser- 


vices have gone up by 68 percent and college 
tuition and fees by 73.2 percent. 7 The absence 
of trade is not the only cause of higher prices, 
of course, but it is almost certainly a factor. 
Unlike in many industries, higher education 
institutions have not faced significant com- 
petition from foreign entities, and this lack of 
competition has had a clear impact on prices. 

Quality is harder to measure than price, 
but our experience with goods indicates that 
trade improves quality as well. An obvious ex- 
ample is the auto industry, in which imports 
to the United States have long set the standard 
for quality and pushed the domestic indus- 
try to improve. There are many reports that 
American college graduates are not receiving 
adequate training through higher education. 8 
More international competition would almost 
certainly lead to higher quality in the educa- 
tion sector. 

The traditional model has also come un- 
der increasing criticism in recent years. In 
2006, then-U.S. secretary of education Mar- 
garet Spellings said the following: 

American higher education has become 
what, in the business world, would be 
called a mature enterprise: increasingly 
risk-averse, at times self-satisfied, and 
unduly expensive. It is an enterprise 
that has yet to address the fundamental 
issues of how academic programs and 
institutions must be transformed to 
serve the changing educational needs 
of a knowledge economy. It has yet to 
successfully confront the impact of 
globalization, rapidly evolving tech- 
nologies, an increasingly diverse and 
aging population, and an evolving mar- 
ketplace characterized by new needs 
and paradigms. 

History is littered with examples of 
industries that, at their peril, failed to 
respond— or even to notice— changes 
in the world around them, from rail- 
roads to steel manufacturers. Without 
serious self-examination and reform, 
institutions of higher education risk 
falling into the same trap, seeing their 


More 

international 
competition 
would almost 
certainly lead to 
higher quality 
in the education 
sector. 


3 


One of the 
biggest problems 
with higher 
education is its 
slow response to 
the emergence of 
the Internet. That 
may be about to 
change. 


market share substantially reduced 
and their services increasingly charac- 
terized by obsolescence. 9 

Secretary Spellings was approaching this 
problem from the perspective of a govern- 
ment official, and her recommendations 
mainly involved federal government action. 
But beyond the federal government’s role, 
there is the role of the educational institu- 
tions themselves. In that regard, one of the 
biggest problems with higher education is 
its slow response to the emergence of the In- 
ternet. That may be about to change. 

The Beginnings of an 
Online Higher Education 
Boom 

While the potential of the Internet to 
transform higher education was recognized 
many years ago, 10 the full impact is only just 
starting to be realized. Recently, there has 
been a push by many top universities, as well 
as some new entrants, to make high-quality 
online education a reality. 

Many traditional colleges have offered 
Web-based courses for years now, and a num- 
ber of for-profit institutions offer online de- 
grees. The rise of the “virtual university” was 
described by the WTO secretariat as far back 
as 1998. 11 But so far, the traditional higher 
education model has not been greatly affected 
by this “potentially disruptive online technol- 
ogy,” 12 as “many young college students still 
seek the assurance of traditional university 
names and the benefits of campus life.” 13 
But recently, top-tier research universities 
have begun to enter the field with great fan- 
fare, in collaboration with several for-profit 
and nonprofit companies. The massive open 
online courses (MOOCs) they are offering are 
free and are expected to be used by millions 
of people around the world. This develop- 
ment could bring credibility to a service that 
some might previously have looked at with 
skepticism. U.S. universities such as Stanford, 


Harvard, and MIT are at the forefront of this 
movement, but foreign universities are in- 
volved as well. 

For now, taking MOOCs does not confer 
an actual degree. You cannot simply enroll in 
Stanford’s online free courses and receive a 
Stanford diploma. But some in the industry 
predict that eventually students may be able 
to earn a certificate that serves the same func- 
tion as a traditional diploma. 14 Some schools 
already say they will offer college credit for 
these courses. 15 Stanford’s president notes 
that one day students may be able to use 
these courses to get actual degrees from Stan- 
ford without having to pay for it. 16 And the 
American Council on Education and Cours- 
era, a leading provider of MOOCs, recently 
announced a “pilot project” to determine 
whether some free online courses should be 
eligible for credit. 17 

In addition, some people are beginning to 
experiment with new models. One example is 
the Minerva Project, which aims to provide 
Ivy League-quality education at significantly 
lower prices. Both the students’ and profes- 
sors’ experiences will be much different than 
today’s norm. Students will be encouraged 
to live in “dorm clusters” around the world, 
moving between cities during their studies. 
This will allow students to experience some of 
the traditional aspects of a college education 
that would not be available through purely 
online studies done from home. As for profes- 
sors, rather than a full-time faculty, top aca- 
demics will be “borrowed” from universities 
around the world to create courses. Students 
will be assessed in live online tutorials and 
study groups. 18 

Recalling the description of the various 
“bundled” features of higher education, we 
can see how different aspects will be affected 
differently by the arrival of online learning. 
The curriculum is the most vulnerable to dis- 
ruption from the Internet. Offering lectures, 
practice problems, and assessment online is 
fairly easy. By contrast, the other features are 
affected differently, as much of the college 
experience comes from friendships and other 
connections. 19 The Minerva Project seems to 
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be attempting to replicate these other parts 
by offering students opportunities to live and 
study together in groups. Other universities 
are likely to develop a variety of alternative ap- 
proaches. 

Within the curriculum, there are also 
two separate functions of a college course: 
the transfer of knowledge, and evaluation 
and feedback. With MOOCs, the transfer of 
knowledge has undergone a “great leap for- 
ward.” Evaluation and feedback has not pro- 
gressed as much. That is not likely to last, 
however, as new methods are being developed 
to provide them, and online education may 
soon surpass what can be done in the tradi- 
tional model in many ways. Online interac- 
tion offers advantages over face-to-face con- 
tact, in terms of ease of access, convenience, 
and technical tools . 20 

It is even possible that some day obtain- 
ing a “degree” will no longer be important. 
Students could take classes from various 
institutions and present their educational 
experience to potential employers as simply 
the conglomeration of their coursework. If 
a student has studied advanced mathemat- 
ics through courses from MIT, economics 
through Stanford, and computer science at 
the online startup Udacity, and can demon- 
strate that knowledge, obtaining a job might 
be possible on that basis alone. 

It is too early to tell which models will work 
best. We are in a period of experimentation, 
and these and other models will be tested. We 
have all become accustomed to a certain way 
of doing things, and thus it is hard to imagine 
a different way. Education entrepreneurs and 
future generations of students will figure out 
what is most desirable, as sellers and buyers in 
the higher education market. 

As has been the case with other Internet 
services, we are likely to see many successes 
and failures within the field’s overall evolu- 
tion. The winners will be determined by the 
market. High quality, low price, and innova- 
tion will be rewarded with consumer demand. 

But regardless of which models and which 
entities come out on top, the impact on ex- 
isting institutions will be significant. Arnold 


Kling writes, “Traditional colleges seem poised 
to be the Borders Books of the next round of 
technological change .” 21 And David Brooks 
notes, “What happened to the newspaper 
and magazine business is about to happen to 
higher education: a rescrambling around the 
Web .” 22 Many longstanding, well-respected 
colleges and universities may eventually dis- 
appear from the education map. This will not 
happen overnight, but eventually the abil- 
ity to experience a top-quality education at 
an extremely low price could fundamentally 
change the current system. 

Free Trade in Online 
Education and the Lurking 
Threat of Protectionism 

Beyond the general impact on traditional 
higher education, the growth of online courses 
will transform trade in education. Until now, 
there have been high natural barriers to trade 
in education services. As a result, most people 
studied near where they grew up. 

But now the barriers have fallen. Educa- 
tion from foreign suppliers will be as acces- 
sible as that from traditional domestic sup- 
pliers: you can study from home. Moreover, 
people will have access to higher-quality 
services. Instead of being stuck with the lo- 
cal college, students will be able to choose 
from the best education suppliers around 
the world. Education will become tradable 
like never before. 

One company that is at the forefront 
of the recent online education initiatives, 
Coursera, reports that two thirds of those 
taking its classes are from outside the Unit- 
ed States . 23 The appeal is obvious. As one 
Indian engineering student put it, “I never 
imagined that I would be taught by profes- 
sors from MIT, let alone for free .” 24 While 
we are only at the beginning stages, and the 
industry structure has yet to develop, it is 
easy to imagine a world in the not-so-distant 
future where online higher education is the 
norm, and large numbers of people consume 
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education services supplied from abroad. It 
may take a little time before online educa- 
tion can match what traditional education 
offers, but that time is coming soon, espe- 
cially with top U.S. universities entering the 
field and talk of students being able to earn 
certificates or actual degrees online. 

All of this is great news for consumers of 
education. But there is a lurking problem: 
This new trade will be extremely disruptive, 
and as foreign competition with tradition- 
ally domestic institutions grows, the condi- 
tions will be ripe for protectionism. Many 
institutions will be troubled by competition 
from online domestic sources as well, but the 
existence of foreign online competition will 
be an even more sensitive issue politically. 
This will almost certainly lead to calls for 
protection . 25 

What might trade barriers in this area 
look like? While we are at an early stage, and 
any discussion is necessarily a bit speculative, 
there are already some concrete examples. 
First, Coursera has already faced obstacles 
within the United States. The state of Minnesota 
recently informed Coursera that it could not 
provide free online courses without first ob- 
taining government permission and paying 
a fee . 26 In response to a backlash, Minnesota 
quickly clarified that this rule does not ap- 
ply to free, not-for-credit courses , 27 but such 
a restriction still applies to courses that go 
toward a degree. If an online university op- 
erating worldwide is required to get permis- 
sion from all of the subnational government 
entities around the world, the administrative 
cost would be quite high— significantly higher 
than that of a traditional institution serving 
one area only. 

A second example comes from the area of 
legal education. In Singapore, with regard to 
sitting for the bar, only a limited number of 
foreign law schools have been officially rec- 
ognized. Singaporeans can study at any for- 
eign law school, of course, but only a degree 
from the eligible schools will allow someone 
to be admitted to the bar . 28 Accreditation 
bodies in other fields present similar barriers 
to foreign online education. 


Speaking more generally, Aik Hoe Lim and 
Raymond Saner cite a number of possible ex- 
amples of barriers to trade in education servic- 
es: “restrictions on the electronic transmission 
of course material,” restrictions on “the use/ 
import of educational materials,” “non-rec- 
ognition of qualifications obtained through 
distance learning,” “quotas or economic needs 
tests restricting the number of suppliers,” “re- 
strictions on payments and transfer of funds 
abroad,” “discriminatory local accreditation 
and recognition requirements,” “restrictions 
on the types of courses that may be offered,” 
and “measures requiring the use of a local 
partner or the physical presence of the foreign 
institution .” 29 They also note: 

Arguably, more important than these 
formal trade barriers are recognition 
issues. In some economies, cross-border 
distance education programmes cannot 
obtain formal approval to grant degrees 
or other qualifications that are locally 
recognized without local presence . 30 

The Existing International 
Legal Framework for 
Trade in Services 

To combat trade barriers like these, it is 
worth talking now about establishing inter- 
national rules to limit protectionism in this 
area. The legal framework for international 
trade in higher education services is compli- 
cated by a number of factors: 

• There are multiple international agree- 
ments, some multilateral, some region- 
al, some bilateral. 

• There are two competing approaches 
to making commitments to liberalize 
trade in services— “positive list” and 
“negative list” (see below). 

• Barriers to trade in services are often 
regulatory in nature, unlike trade in 
goods, where border measures are the 
most common barriers. 
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• Trade in services is more complex 
than trade in goods, as it is carried out 
through four “modes of supply.” 

This section explores each of these issues. 

The International Agreements That 
Cover Trade in Services 

The liberalization of international trade in 
services is governed by the services chapters 
of international trade agreements. The most 
comprehensive global set of rules is set out in 
the General Agreement on Trade in Services 
(or GATS, one of the WTO agreements). 

There are also a growing number of bi- 
lateral and regional trade agreements that 
address services issues. As WTO talks have 
stalled, international trade negotiations 
have focused on smaller groupings of coun- 
tries. Whether this approach makes sense in 
terms of economics is questionable, but po- 
litical forces have pushed in this direction. 

Positive and Negative List Approaches to 
Making Services Liberalization Commit- 
ments 

Trade in services rules take one of two ap- 
proaches. If based on a “positive” list, only 
those service sectors where governments 
make explicit commitments to liberalize are 
covered. A schedule of commitments is an- 
nexed to the agreement. The GATS follows 
this model. 

By contrast, if based on a “negative” list, 
all services will be liberalized unless specifi- 
cally carved out. The general rule is that all 
sectors are liberalized, but “nonconforming 
measures” are set out in special annexes, de- 
scribing limitations on liberalization of spe- 
cific sectors. Recent U.S. bilateral free trade 
agreements (FTAs) use this approach. 

The different types of commitments can 
be illustrated as follows. As noted, GATS 
commitments are made on a sector-by-sector 
basis, based on offers made by governments. 
Liberalization only takes place if governments 
agree to it (the “positive” list approach). One 
of these sectors is education services. Thus, 
the existing GATS rules apply to education 


services, but only to the extent that com- 
mitments have been made. If countries have 
made no commitments, they can be as pro- 
tectionist as they choose to be. Some govern- 
ments made GATS commitments to liberal- 
ize trade in higher education services as part 
of the Uruguay Round of trade negotiations, 
which ran from 1986 to 1993. According to 
a 1998 WTO secretariat study, 21 countries 
had made commitments to liberalize higher 
education. 31 Since then, 21 more countries 
made commitments when they acceded to the 
WTO, for a total of 42. 32 

In FTAs, the commitments on education 
services vary. Reviewing the commitments 
that pertain to cross-border trade in these 
services can be a challenge. Uncertainty re- 
mains in some cases as to just what has been 
committed. 

To provide a sample of what has been 
negotiated, I examine a few of the commit- 
ments in FTAs signed by Australia, New Zea- 
land, and the United States— three countries 
that have pushed for liberalization in this 
area. 

Starting with Australia and New Zealand, 
one FTA these two nations have in common 
is an agreement with the countries belong- 
ing to the Association of Southeast Asian 
Nations. In this agreement, which is based 
on the positive list approach, Australia and 
New Zealand both made a full liberalization 
commitment. By contrast, most of their FTA 
counterparts have not done so: The Philip- 
pines, Singapore, Thailand, and Vietnam 
have not made a commitment; and Malaysia 
has made only a partial commitment. 

Similarly, in the New Zealand-China FTA, 
New Zealand has made a full commitment, 
while China has made no commitment. 

In the Australia-Chile FTA, where a nega- 
tive list was used, a side letter on education ser- 
vices makes clear that Australian educational 
institutions are to maintain “autonomy in 
admissions policies,” may use nondiscrimina- 
tory accreditation procedures, and can contin- 
ue the practice of government subsidies and 
grants. The Australia-U.S. FTA includes an ex- 
change of side letters along these lines as well. 
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Many of these commitments leave some 
doubt as to exactly how they apply to the com- 
plexities of the regulation of higher education 
services. While the impact of having no com- 
mitment is clear, partial and even full com- 
mitments do not answer all the questions that 
may arise about whether specific government 
actions in the sector comply with the rules. 

Addressing the Regulatory Barriers to 
Trade in Services 

Liberalizing trade in goods is easier than 
dealing with trade in services. Goods often 
face border measures, such as tariffs and quo- 
tas, which are simpler to track and to control. 
By contrast, the services sector faces regula- 
tions that are often extremely complex. As 
a result, the substantive obligations of the 
GATS can be more complicated than those 
for trade in goods. 

In terms of the rules of the GATS and other 
FTAs, the key obligations are as follows. First, 
in the GATS, there are two types of commit- 
ments that members may make: market access 
(Article XVI) and national treatment (XVII). 
National treatment is a basic nondiscrimina- 
tion requirement and does not differ consid- 
erably from the similar requirement in trade 
in goods. In essence, it covers discrimination 
against foreign suppliers and services that is 
explicit in a law or regulation, as well as dis- 
crimination that is implicit (i.e., the treatment 
is formally identical, but nevertheless “modi- 
fies the conditions of competition” in favor of 
domestic services or service suppliers). 

Market access is more complex. The term is 
defined in the GATS with reference to specific 
types of measures, such as “limitations on the 
number of service suppliers whether in the 
form of numerical quotas, monopolies, exclu- 
sive service suppliers or the requirements of 
an economic needs test.” 33 In a sense, the pro- 
vision simply defines “market access” through 
the examples it sets out; it does not provide a 
general definition or standard for the term. In 
the education sector, government dictated ac- 
creditation policies could be implicated under 
several of the items listed. For example, such 
measures may limit the number of suppliers. 


Beyond these liberalization commit- 
ments, there are also some general rules that 
apply regardless of whether countries have 
made commitments. In this regard, Article VI 
of the GATS covers “Domestic Regulation.” 
Unlike trade in goods, where tariffs and quo- 
tas are the dominant form of protectionism, 
barriers to trade in services usually come 
from regulatory measures. Thus, domestic 
regulations are of particular importance in 
service sectors, and trade liberalization in 
services needs to take this into account. 

The full scope of Article VI is not clear, 
as there is limited jurisprudence, but it has 
potentially broad implications. Paragraph 
1 states: “In sectors where specific commit- 
ments are undertaken, each Member shall 
ensure that all measures of general applica- 
tion affecting trade in services are adminis- 
tered in a reasonable, objective and impartial 
manner.” Terms such as “reasonable, objec- 
tive and impartial” lead to a potentially wide 
scope for international disciplines on mea- 
sures in the services sector. 

In addition, paragraph 4 says that certain 
types of services regulations should be sub- 
ject to more general disciplines to be devel- 
oped by the Council for Trade in Services: 

With a view to ensuring that measures 
relating to qualification requirements 
and procedures, technical standards 
and licensing requirements do not 
constitute unnecessary barriers to 
trade in services, the Council for Trade 
in Services shall, through appropriate 
bodies it may establish, develop any 
necessary disciplines. Such disciplines 
shall aim to ensure that such require- 
ments are, inter aha: 

(a) based on objective and transparent 
criteria, such as competence and the 
ability to supply the service; 

(b) not more burdensome than necessary 
to ensure the quality of the service; 

(c) in the case of licensing procedures, 
not in themselves a restriction on the 
supply of the service. 
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So far, such disciplines have only been de- 
veloped in the accounting sector, and these 
standards have not really been tested. But 
these obligations— for example, that services 
regulations not be “more burdensome than 
necessary to ensure the quality of the ser- 
vice”— could have an impact on the extensive 
domestic regulation in the education sector. 

Trade in Services: Modes of Supply 

Due to the nature of services, interna- 
tional trade in services is very different from 
trade in goods. All trade in goods crosses bor- 
ders; this is not always the case for trade in ser- 
vices. As a result, trade in services is conceptu- 
ally more difficult to understand than trade in 
goods. GATS Article 1:2 sets out four modes of 
supply for trade in services. To explain more 
precisely how trade rules in services work, let’s 
look at the ways trade in education services 
might occur under these four modes. 34 

As noted, there has always been some small 
amount of trade in education services. Study- 
ing abroad for a semester or two is a fairly 
common practice, and some people attend 
foreign universities for all of their higher edu- 
cation. In the language of international trade 
in services rules, this is known as the supply 
of a service “in the territory of one Member to 
the service consumer of any other Member,” or 
“consumption abroad.” This is the second of 
the four supply modes described in the GATS. 
Currently, this represents the largest share of 
international trade in education services. 

In addition, a number of universities have 
set up facilities in foreign countries to offer 
education services to foreign customers. This 
can be done through local branch or satellite 
campuses, “twinning” partnerships, or fran- 
chising arrangements with local institutions. 
The services rules refer to this as the supply of 
a service “by a service supplier of one Member, 
through commercial presence in the territory 
of any other Member.” This is mode three. 

Trade through online education, the focus 
of this paper, will take place in a more tradi- 
tional way (i.e., the way goods are traded), 
through cross-border supply. This is mode 
one. The services rules describe this as “from 


the territory of one Member into the territory 
of any other Member.” There have long been 
forms of “distance learning,” but the Internet 
has expanded the possibilities considerably. In 
terms of the commitments made under this 
mode, 27 of 42 of the WTO schedules where 
commitments on higher education were made 
contain a full commitment under this mode. 
Eleven others have partial commitments. 35 

Finally, trade can also be carried out “by a 
service supplier of one Member, through pres- 
ence of natural persons of a Member in the 
territory of any other Member.” This is mode 
four. This type of trade is sort of like a limited 
version of the “commercial presence” mode, 
where teachers or schools offer short-term 
courses in foreign countries (e.g., by running a 
summer program in a foreign country). 

Negotiating New Services 
Commitments for 
Cross-Border Trade in 
Higher Education 

There are two problems with the existing 
GATS rules on trade in education services. 
First, most countries have no commitments. 
Thus, actual liberalization in this sector is 
minimal. And second, the commitments and 
rules were developed in the late 1980s and 
early 1990s. At that time, there was little if 
any thought given to how the internet would 
change the supply of certain services. The 
U.S.-Gambling WTO dispute illustrates the 
difficulty of applying 1980s treaty language to 
online issues. Governments now need to devel- 
op clear rules and commitments related spe- 
cifically to cross-border trade in online higher 
education services. 

In this regard, a basic, full commitment 
may only be a start. Due to the complexity 
of the sector, what is really needed is some- 
thing along the lines of a Higher Education 
Services Annex to set out special rules for the 
sector. In large part, this need arises due to 
the extensive role of the government in this 
area, as discussed in the next section. Simply 


Governments 
now need to 
develop clear 
rules and 
commitments 
related 
specifically to 
cross-border 
trade in online 
higher education 
services. 


9 


There is great 
potential for 
new trade 
liberalization 
in education 
services that goes 
beyond existing 
commitments. 


making a full commitment would leave a great 
deal of uncertainty as to whether particular 
government actions in the higher education 
sector constitute a protectionist trade barrier. 

With regard to existing FTA commitments, 
as with the GATS, many countries have made 
no commitments yet. And for some commit- 
ments that have been made, the full scope in 
relation to cross-border supply of education is 
somewhat unclear. 

As a result of these deficiencies, there is 
great potential for new trade liberalization in 
education services that goes beyond existing 
commitments. Several past and present efforts 
in this regard are worth noting. 

In 2001 the WTO membership formally 
launched the Doha Round of negotiations, 
but talks had been going on even before that. 
With regard to education services, in December 
2000, the United States submitted a commu- 
nication on higher education, adult educa- 
tion, and training, in which it explained: 

The purpose of this proposal is to help 
create conditions favorable to suppli- 
ers of higher education, adult educa- 
tion, and training services by removing 
and reducing obstacles to the trans- 
mission of such services across nation- 
al borders through electronic or physi- 
cal means, or to the establishment and 
operation of facilities (schools, class- 
rooms or offices) to provide services 
to students in their home country or 
abroad. 06 

In June 2001, October 2001, and March 
2002, New Zealand, 37 Australia, 08 and Japan 39 
respectively made negotiating proposals on 
education services. The United States then 
made an initial offer to liberalize its own mar- 
ket in March of 2003 and revised it in 2005. 40 
However, the Doha Round stalled soon after, 
and no further progress was made. 41 

At the bilateral and regional level, as noted, 
U.S. FTAs use a negative list approach to ser- 
vices liberalization, under which services sec- 
tors are liberalized unless there is an explicit 
carve-out. The focus of U.S. FTA negotiations 


right now is the Trans Pacific Partnership. 
While the full details of the negotiations have 
not been made public, certain countries are 
pushing for liberalization in the higher educa- 
tion sector. 

There is also a recent effort underway 
among a number of WTO Members to com- 
plete a plurilateral “International Services 
Agreement” within the WTO framework. But 
discussions are at an early stage; basic prin- 
ciples, such as whether a negative or positive 
list approach will be used, have not been fully 
settled, and liberalization offers have not been 
made yet. 42 

Liberalization of education services could 
be part of either the WTO or FTA negotia- 
tions, or both. The debate over whether to 
prefer multilateral or bilateral liberalization 
is an important one, but I do not weigh in on 
it here. Rather, my argument is simply that 
cross-border trade in higher education is im- 
portant and should be pursued. 

Before making specific proposals, however, 
it is necessary to discuss one particular charac- 
teristic of higher education: the extensive role 
of government. 

The Role of Government in 
Education Services 

As noted above, the education sector is one 
in which the government plays a fairly exten- 
sive role. 43 This is particularly true at the pri- 
mary and secondary levels, but it is also the 
case for higher education. Government in- 
volvement, which can take many forms, com- 
plicates the goal of trade liberalization. 

The strongest form of government involve- 
ment comes when the government operates 
higher education institutions directly. In ef- 
fect, such entities are state-owned enterpris- 
es. Generally speaking, they receive taxpayer 
funding, maintain low tuition rates for local 
students (in essence, subsidized by the tax- 
payer), and give preference in admissions to 
students from within their territory. 

Beyond these state institutions, govern- 
ment involvement can also be seen in subsidies 
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for education. These subsidies are more likely 
to exist in a system with expensive, private edu- 
cation, as the money provided is used to offset 
the high tuition costs of private universities 
for poor and middle-income students. 

And finally, there is the complex role of ac- 
creditation. Accreditation is intended to certi- 
fy the competence of educational institutions 
and signal a certain level of quality. In the cur- 
rent system, a failure to achieve accreditation 
makes it difficult for an institution to succeed. 
Governments are an important player in the 
process of accreditation, with government 
agencies sometimes running the accredita- 
tion process directly. This process can be ques- 
tioned on the grounds that the market itself 
will sort out the high- and low-quality institu- 
tions, rewarding high performers and forcing 
low performers to shut down. Accreditation 
also has great potential to act as a barrier itself. 
As will be discussed later, any trade rules in 
this area need to address this possibility. How- 
ever, at least in the near future, accreditation is 
likely to remain an important issue for tradi- 
tional colleges, and therefore any proposal for 
liberalized trade in education must take it into 
account. It remains to be seen how the new on- 
line world of education will affect the role of 
accreditation. 

To develop new trade-in-services rules for 
online education, the governmental role in 
traditional higher education needs to be taken 
into account. There are arguments that these 
aspects of the existing education sector are 
themselves in need of reform, but such issues 
are outside the scope of this paper. 

As a final point, the extensive role of the gov- 
ernment raises an important general question: 
Are higher education services even covered by 
the trade-in-services rules? Article I:3(b) of the 
GATS excludes certain services provided by 
the government, as follows: services “includes 
any service in any sector except services sup- 
plied in the exercise of governmental author- 
ity.” However, Article I:3(c) then states, “a ser- 
vice supplied in the exercise of governmental 
authority” means any service which is supplied 
neither on a commercial basis nor in competi- 
tion with one or more service suppliers. 


In most countries, the government is not 
the sole provider of higher education. There 
is some private competition, and it is usually 
provided on somewhat of a commercial basis. 
Therefore it is reasonable to interpret these 
provisions as not excluding government-pro- 
vided higher education. 44 

A Proposal for Liberalizing 
Trade in Education Services 

With these considerations in mind, here 
are a few preliminary suggestions on how to 
develop international trade rules that can 
help prevent discrimination against foreign 
online education providers and thus con- 
tribute to the liberalization of trade in high- 
er education services: 

1. Treat foreign and domestic online programs 
alike in accreditation. One of the keys to 
allowing online education to grow is to 
make sure that governments do not un- 
dermine foreign online educational of- 
ferings by restricting accreditation possi- 
bilities for foreign programs. Accrediting 
agencies, whether public or private, must 
not discriminate, explicitly or in a dis- 
guised manner, against foreign entities. 
Online education from different coun- 
tries must be treated in a nondiscrimina- 
tory manner, with open transparent reg- 
ulation. It is fine to have certain general 
rules that all entities must follow, such as 
for financial solvency, qualifications of 
the faculty, or transparency of financial 
fees. But these criteria cannot be used to 
favor domestic entities. 

2. Online degrees should be recognized all over 
the world. There are great benefits to hav- 
ing online degrees be valid anywhere in 
the world, both for employment and ad- 
mission to graduate programs, and the 
industry should work to make sure this 
is possible. Accreditation may interfere 
with this, for example if only accredited 
universities are recognized for certain 
purposes. Certain professions— such as 
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law— are particularly likely to see barri- 
ers of this sort. Harmonized standards 
and mutual recognition could be of great 
value in this regard, and international 
agreements may help with this process to 
some extent. 45 

3. Treat online, traditional, and hybrid programs 
fairly. There is no question that tradi- 
tional higher education and online edu- 
cation differ in important ways. Critics 
of online education are sure to point 
out aspects that do not measure up to 
traditional programs. At the same time, 
online education offers many things 
that traditional programs cannot. The 
differences in these programs may mean 
that separate processes are used for ac- 
creditation of each. 

When online education programs be- 
gin to offer certificates or degrees that 
compete with the degrees offered by tra- 
ditional education, it will be useful to 
have in place international rules that pre- 
vent governments from discriminating 
against foreign online rivals in favor of 
traditional domestic institutions. There 
will be a temptation to discriminate in 
this way, as some state-run universities 
will have trouble competing with foreign 
online rivals. 

Governments can treat online and tra- 
ditional programs differently, of course. 
But they cannot use these differences as 
an excuse to discriminate against foreign 
competitors. To achieve this, standards 
can be developed that set out clearly how 
the different types of education should 
be treated under domestic laws. Any dif- 
ferences cannot be used as a means of dis- 
guised protectionism. There may be real 
concerns with online education. But re- 
strictions on such programs must have a 
legitimate basis. Some of the GATS Article 
VI, paragraph 4, rules may be of use in this 
context. 

4. Subsidies should be for students, not for domes- 
tic educational institutions. It is common 
for governments to give financial aid to 
students from lower- and middle-income 


families. However, these subsidies should 
not be used to discriminate against for- 
eign online universities. If the purpose of 
these programs is to help students, they 
should be granted regardless of the insti- 
tution, provided it is a legitimate one. 

In its initial negotiating offer as part of 
the Doha Round, the United States said: 
“Scholarships and grants may be limited 
to U.S. citizens and/or U.S. residents of 
particular states. Tuition rates may vary 
for in-state and out-of-state residents.” 46 
These policies are designed to help stu- 
dents directly, not educational institutions 
themselves, and are therefore acceptable. 
The offer further states: “To participate in 
the U.S. student loan program, foreign in- 
stitutions established in the United States 
would need to meet the same requirements 
as U.S. institutions.” This principle is also 
fine, if applied equally to foreign and do- 
mestic online institutions. 

5. Government-operated online universities. Gov- 
ernment-run educational institutions 
have traditionally discriminated in favor 
of state/local residents, through lower 
tuition rates and preference in admis- 
sions. Should this practice continue in 
the online world? 

The notion of educational institu- 
tions designed to support local residents 
may have made sense when they were first 
created. Mobility was low, so having a 
nearby college to serve local residents was 
a reasonable approach. And while it was 
possible for some students to come from 
further away, it would have undermined 
the purpose if nonresidents crowded out 
local residents, so preference was given to 
locals. But in the online world, the busi- 
ness model is different. Space limitations 
are likely to be much less of a concern. 
The operation is scalable to a greater ex- 
tent. If student demand grows, offerings 
can be expanded as well. Thus there is less 
of a need for local preferences, and per- 
haps these preferences no longer make 
sense. However, for political reasons, this 
may be a difficult change to make. 
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6. Autonomy for admissions, tuition, and curricu- 
lum policies. The initial U.S. Doha services 
offer states: “Nothing in this agreement 
will interfere with the ability of individual 
U.S. institutions to maintain autonomy 
in admissions policies, in setting tuition 
rates, and in the development of curricu- 
la or course content.” Without taking any 
position on the merits of these policies, it 
is important that trade rules do not inter- 
fere in these areas. Admissions, curricu- 
lum, and tuition policies are not likely 
to involve discrimination against foreign 
institutions, and they pursue goals unre- 
lated to trade policy concerns. 

As a final point, as noted above, it may be 
difficult to achieve these goals solely through 
liberalization commitments. In certain other 
sectors, special rules have been developed to 
deal with complex issues (e.g., financial ser- 
vices and telecoms). The particular issues sur- 
rounding education may merit similar efforts 
through an annex devoted to these issues or 
through a model draft text to be incorporated 
in members’ schedules. 


complaints from those with a vested interest 
in the current system. 47 But just as the mu- 
sic, book, and movie industries have had to 
do, traditional higher education institutions 
need to adapt to the online world. 

The education sector that emerges will 
probably be much more diverse in terms of its 
structure than it is now. Online higher edu- 
cation will involve competition between gov- 
ernment-run entities, nonprofit entities, and 
for-profit entities. It is quite possible that the 
new market structure will reduce the role of 
government and lead to significant growth in 
the presence of for-profit companies. 

But those questions are beyond the scope 
of this paper, which is focused on how to 
make sure international trade in these servic- 
es remains free from barriers. With regard to 
trade, we must not let protectionism hinder 
what is almost certainly one of the greatest de- 
velopments in history for education consum- 
ers, especially the poor. Hopefully, access to 
high-quality education will soon be available 
at reasonable prices to almost everyone in the 
world. That is not something we need protec- 
tion from; it is something to celebrate. 
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Conclusions 

A new world of transnational higher edu- 
cation may be upon us. As with many other 
industries, education is becoming increas- 
ingly unmoored from its domestic roots. 
Education providers already have multiple 
national affiliations, employ professors of 
various nationalities, have mini-campuses in 
multiple cities, and serve students from all 
over the world. They do so with a mix of hav- 
ing branches in foreign countries; enrolling 
students from abroad at their various cam- 
puses; and, increasingly, through the online 
provision of education. Although these de- 
velopments have been underway for a while, 
universities are now rapidly becoming trans- 
national institutions. 

The growth of online higher education is 
going to be extremely disruptive to the exist- 
ing industry structure. There will be many 
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